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Wednesday 30 September 2020 

The Committee will meet at 10.15 am in a virtual meeting and will be broadcast on 
www.scottishparliament.tv. 

1. Decision on taking business in private: The Committee will decide whether
to take agenda items 3 and 4 in private.

2. Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill: The
Committee will take evidence on the Bill at Stage 1 from—

Donald Henderson, Deputy Director, Redress Relations and Response 
Division,  

Paul Beaton, Unit Head, Redress Relations and Response Division, 

Lisa McCloy, Bill Team Leader, Redress Relations and Response 
Division, and  

Barry McCaffrey, Lawyer, Scottish Government Legal Directorate, Scottish 
Government; 

and then from— 

Dr Maeve O'Rourke, Lecturer in Human Rights Law and Programme 
Director, BCL Law and Human Rights, National University of Ireland 
Galway. 

3. Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill: The
Committee will consider a list of candidates for the post of adviser in connection
with the forthcoming bill.

4. Review of evidence: The Committee will consider the evidence it heard under
agenda item 2.
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Education and Skills Committee  
Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill – 

meeting with the Bill team  
30 September 2020 

The Bill proposes setting up an independent body, “Redress Scotland”, for the provision of 
financial redress to survivors of historical child abuse in care settings in Scotland. Children 
are defined as those who were under 18 at the time of the abuse. 

The scheme is designed to provide survivors with a choice in how to pursue financial 
payment and an alternative route to traditional adversarial civil litigation. 

For further details on how the scheme will operate see the Bill briefing which is attached as 
an annexe and, in particular, the executive summary. 

The paper below outlines some general issues which could be explored with the Bill team. 

BACKGROUND TO THE BILL AND THE BILL’S GENERAL OBJECTIVES 

The Policy Memorandum explains that in recent times there has been a growing 
recognition about the child abuse that occurred in the past in residential care institutions in 
Scotland and that providing financial redress is part of addressing the “wrongs of the past.” 

The Bill is informed by a consultation exercise in September 2019 and redress schemes 
set up elsewhere, most recently, for example, in Northern Ireland in the form of 
the Historical Institutional Abuse Redress Board. An analysis of the responses to the 
consultation can be found on the website of the Scottish Government. 

One of the main objectives of the Bill is to set up a scheme which can act as viable 
alternative to civil litigation. The Policy Memorandum (para 202) notes that: 

“The scheme is designed to reduce or eliminate the risks and barriers to access 
sometimes associated with civil litigation. The scheme will be more accessible, 
swifter, non-adversarial, and have different evidential requirements. It is transparent 
in the payment levels offered and payments are not dependent on a defender 
having assets or an insurer being identified. Redress payments are not contingent 
upon an ability to pay; once eligibility for a redress payment has been established, 
the payment is guaranteed to be made in accordance with the terms of the Bill.” 

Members may wish to explore in more detail with the Bill team: 

• What the issues were in the past in relation to the abuse of children in care in
Scotland

• The problems which survivors of abuse have had in the past in receiving
redress (i.e. through the courts)

• The way in which financial redress can address “the wrongs of the past”

https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/9/16/Redress-for-Survivors--Historical-Child-Abuse-in-Care---Scotland--Bill
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://www.gov.scot/publications/pre-legislative-public-consultation-financial-redress-historical-child-abuse-care/
https://www.nidirect.gov.uk/articles/historical-institutional-abuse
https://consult.gov.scot/redress-survivor-relations/financial-redress-historical-child-abuse-in-care/
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• The potential advantages and disadvantages of the scheme in relation to
litigation in the courts

• The way in which the Bill has been influenced by redress schemes elsewhere

REDRESS SCOTLAND AND THE SCOTTISH GOVERNMENT’S ROLE 

Section 6 of the Bill is aimed at ensuring the independent of Redress Scotland. It states 
that in performing any of its it “is not subject to the direction or control of any member of the 
Scottish Government” 

Redress Scotland will consist of a chair and at least five other members appointed by the 
Scottish Ministers. The intention is to, "appoint persons with relevant expertise in the fields 
of emotional and psychological trauma, law, social work and health" (para 52 of the Policy 
Memorandum). Decisions will be made by a panel of members appointed by the chair. 

The actual administration of the scheme - i.e. the processing of applications and the 
making of payments - will, however, be carried out by a division of the Scottish 
Government. 

To reflect this arrangement, the Bill contains the following provisions: 

• A duty on the Scottish Ministers to provide administrative support to Redress
Scotland (section 9)

• A duty on the Scottish Ministers and Redress Scotland to cooperate with each other
when exercising their respective functions (section 10)

• The ability of the Scottish Ministers and Redress Scotland to share information with
each other in connection with the scheme (section 11)

The Policy Memorandum explains that splitting up the decision-making role and 
administration of the scheme: 

“clearly offered the best value for money and the lowest risk of delay to the scheme 
opening due to the ability to rely heavily on existing Scottish Government corporate 
resources. It also allowed for effective governance, with a suitable degree of 
independence from government for those making decisions on redress applications, 
and a strong survivor voice “ 

Members may wish to explore with the Bill team the type of experience and skills 
which members of Redress Scotland will need to have. 

Members may also wish to discuss with the Bill team what the benefits and risks are 
behind splitting the decision-making role and administration of the scheme in this 
way. 

Members may also wish to examine whether there is a risk of Redress Scotland not 
being independent from the Scottish Government in practice given that the Scottish 
Government will provide all of the administration of the scheme. 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
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COSTS OF SETTING UP REDRESS SCOTLAND 

The estimated total costs of the Bill are slightly over £408m for the duration of the scheme. 
Of this, £387m is the cost that the Scottish Government is expected to bear, and the 
majority of this relates to providing financial redress (£300m to £350m). This is subject to 
considerable uncertainty for three main reasons. Firstly, the volume of applicants is not 
known and is based on modelling and estimation. Secondly, voluntary contributions could 
reduce the cost to the Scottish Government, but no estimate for these contributions is 
included. Finally, the costs of non-financial redress are not known as a decision has not yet 
been made as to what forms of non-financial redress will be offered. 

Total one-off costs are expected to be between £2.1m and £2.7m, with staff costs 
accounting for around half of this expense (£1.15m to £1.28m). The cost of securing office 
space is expected to be between £0.6m and £1.0m, depending on the site that is identified. 
The Scottish Government are exploring opportunities to co-locate with existing 
Government departments, which would keep office costs lower. Further one-off costs 
relate to the provision of IT equipment, setting up the website and branding, and 
establishing corporate services. 

Ongoing costs of administering the redress scheme are expected to be between £21.5m 
and £30.7m in total. In addition to staff costs and rent, this includes a £450,000 budget for 
a marketing campaign, and costs associated with providing specialist support to help 
applicants understand and access their social work and care records. 

Members may wish to explore the methodology used to estimate the volume of 
applicants and next of kin applicants, and in particular to understand assumptions 
as to how widespread the abuse was. 

Members might want to ask the Bill team whether the Scottish Government expect 
to set a target for the level of voluntary contributions to the redress scheme 

Members may wish to explore whether work has begun to set up Redress Scotland, 
and whether there is a timetable for this covering key events such as recruitment 
and the decision on office space. 

DURATION OF THE SCHEME 

The scheme will be open to accept applications for five years, although the Scottish 
Ministers will have the power to extend that (subject to the Parliament’s approval). 

The Policy Memorandum explains that, “five years was considered an appropriate length of 
time for the scheme to be open, particularly given the safeguard of the regulation-making 
power to extend the duration of the scheme.” 79% of the responses to the consultation 
were in favour of a five-year period with some arguing that this would give people time to 
apply whilst giving closure. Others who disagreed thought it risked excluding people. 

Members may wish to explore in more detail with the Bill team the reasoning behind 
the five-year duration of the scheme and whether they think there is any risk of 
applicants being excluded by making the scheme time-limited. 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
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CARE SETTINGS COVERED BY THE SCHEME 

Applications for redress payments can be made in relation to "one or more relevant care 
settings in which the abuse took place" (section 27(2) of the Bill). 

"Relevant care setting", which must be in Scotland, is defined broadly to cover both: 

• children who were in an institutional or public care setting because their families
were unable to look after them (e.g. a children's home or in foster care); and also

• children who were in care due to some sort of intervention by a body exercising
public functions (e.g. a court order placing a child in an approved school).

This includes situations where voluntary organisations (e.g. a charity/religious body had 
what we would now think of as a public function in caring for children). 

However, kinship care or care due to private fostering or healthcare arrangements wouldn’t 
fall within the scheme. 

Private or grant-aided schools would only be covered if the child’s attendance at the school 
was arranged and paid for by or on behalf of a local or education authority, or a relevant 
voluntary organisation. 

Members may wish to explore in more detail with the Bill team the rationale for 
defining “relevant care settings” in this way and the type of bodies which would fall 
within the scheme. 

HISTORICAL CUT OFF POINT 

The scheme only covers abuse which occurred before 1 December 2004. The rationale is 
that this was the date of the then First Minister Jack McConnell’s public apology in 
Parliament and also on the basis that current standards are radically different to those in 
the past (see para 72 of the Policy Memorandum ). In contrast, the Scottish Child Abuse 
Inquiry is able to examine abuse up to 17 December 2014. However, according to the 
Policy Memorandum this later date would not be appropriate for the scheme as “redress 
has a different context and purpose, and requires eligibility criteria which take account of 
that.” 

Members could discuss in more detail with the Bill team why the decision was made 
to have 1 December 2004 as the cut-off point and what the reasoning is in not 
following the 17 December 2014 date used by the Scottish Child Abuse Inquiry. 

ABUSE COVERED BY THE BILL 

The Bill defines “abuse” as meaning sexual, physical and emotional abuse and abuse 
which takes the form of neglect (Section 17(1)). 

However, physical abuse doesn't cover corporal punishment where, "permitted by or under 
any enactment or rule of law at the time it was administered". As a result, there will, for 
example, be instances where the lawful use of "the belt" will not fall under the scheme. 

The Explanatory Notes to the Bill state that the definition in section 17 also includes, 
"abuse by peers within a relevant care setting." However, the Bill doesn’t provide details on 
how to distinguish between situations where an institution should be considered 
responsible for abuse by peers and incidents where the peers themselves would be 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://www.childabuseinquiry.scot/case-study-findings/case-study-findings-pdf-version/
https://www.childabuseinquiry.scot/case-study-findings/case-study-findings-pdf-version/
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/explanatory-notes-redress-for-survivors-historical-child-abuse-scotland-bill.pdf
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responsible. The aim appears to be to define “abuse by peers” by using future regulations 
which provide exceptions to eligibility (section 21 of the Bill). 

Members could explore with the Bill team: 

• the types of behaviours which fall within the definition of abuse.

• the types of corporal punishment which would not be covered by the scheme
on the basis that they were lawful at the time used.

The Bill team could also be asked if they can provide more details on situations 
where abuse by peers is likely to fall within the scope of the scheme (i.e. under 
future regulations.) 

APPLICANTS WITH CONVICTIONS FOR SERIOUS CRIMINAL OFFENCES 

Section 58 of the Bill gives Redress Scotland the power not to offer a redress payment 
where it determines that this would be contrary to the public interest due to the applicant 
having been convicted of a serious criminal offence (murder, rape or other defined violent 
or sexual offences where someone is sentenced to imprisonment for a term of 5 years or 
more). 

The Policy Memorandum (para 174) explains the rationale behind this power as follows: 

“... it is legitimate in the public interest to be able to restrict the use of public funding 
in relation to the making of redress payments under the scheme to or in respect of 
those who have been convicted of serious criminal offences, particularly involving 
serious levels of abusive conduct…” 

The Scottish Government’s analysis of consultation responses (para 5.10) indicates that 
one of the most common themes raised on this point was that there may be a possible link 
between experience of abuse and later offending. Others also pointed out that redress 
should be open to all irrespective of character/experience as adults and that excluding 
those with certain criminal convictions could be discriminatory and or in breach of human 
rights (para 5.11).  

Members could explore in more depth with the Bill team what the public interest is 
in not making redress payments to abused children who were later convicted of 
serious criminal offences. 

Members could also explore with the Bill team what their views are on the counter 
arguments expressed in responses to the Scottish Government’s consultation.   

INDIVIDUAL AND FIXED RATE PAYMENTS – EVIDENCE NEEDED 

The Bill allows applicants to choose whether to apply for: 

1. a fixed rate redress payment of £10,000; or

2. an individually assessed redress payment of either £20,000, £40,000 or £80,000

Any individually assessed redress payment includes the fixed rate redress payment. 
Consequently, maximum total payments cannot be higher than £20,000, £40,000 or 
£80,000. 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://www.gov.scot/publications/financial-redress-historical-child-abuse-care-analysis-consultation-responses/
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The thinking behind the fixed rate redress payment is that some applicants will want 
redress but will not want to provide a detailed account of their abuse as this could be a 
distressing process. 

There is a simplified application process for fixed rated payments. Applicants only have to 
provide documentary evidence that they lived in a relevant care setting prior to their 18th 
birthday and a statement of the abuse they suffered. 

In contrast, to receive an individually assessed payment applicants have to first show that 
they meet the basic eligibility criteria and also provide a Redress Scotland panel with 
additional evidence on “the nature, severity, frequency, and duration of abuse together with 
all other relevant facts and circumstances” (Section 38(4) of the Bill). 

The Bill doesn't provide details on the evidence of abuse which panels will look to when 
considering applications for an individually assessed redress payment. Details will be 
included in guidance. 

The Bill also doesn't include details on how panels should determine what level of payment 
is justified. The Policy Memorandum suggests factors that may be relevant, (paragraph 
116), but indicates that the Scottish Government will publish further guidance in 
consultation with relevant experts. 

Members may wish to explore with the Bill team the thinking behind the distinction 
between fixed rate redress payments and individually assessed redress payments. 

The Bill team could be asked to outline in general terms how the evidence gathering 
process will work in Redress Scotland – for example how it will differ from the 
traditional adversarial approach in the courts. 

The Bill team could also be asked to expand on the likely factors which panels will 
have to consider when reviewing applications for individually assessed redress 
payments (i.e. can the Bill team give a more detailed indication of the likely scope of 
future guidance on this point?). 

NEXT OF KIN PROCEDURE 

In principle, only children who were abused can apply for redress. However, the Bill also 
contains a special procedure which allows defined next of kin of a deceased person who 
was abused (spouse, civil partner, cohabitant or surviving children) to apply for a fixed rate 
payment of £10,000 on their behalf. 

The survivor of abuse must have died on or after 17 November 2016, the date on which 
the Deputy First Minister made a statement to the Parliament committing to consult on the 
provision of financial redress to survivors of abuse. The deceased survivor must also meet 
the general eligibility criteria for the scheme. 

Where both a cohabitant and a spouse or civil partner exist, the Bill provides that, if the 
cohabitant lived with the deceased for a period of six months immediately before death, the 
cohabitant will be the party eligible to apply for the next of kin payment and not the spouse 
or civil partner.  

Surviving children will only be eligible to apply as next of kin where there is no surviving 
spouse, civil partner or, as the case may be, cohabitant.  

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
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Members may wish to explore the general scope of this procedure with the Bill team. 

Members may also wish to explore with the Bill team what the reasoning is behind 
prioritising six month cohabitants over spouses and partners in general over 
surviving children. 

REVIEWS 

Applicants can request a separate panel of at least three members who were not on the 
original panel to review Redress Scotland's decisions on applications for financial redress. 
Review panels are not permitted to determine that an applicant is not eligible for redress, 
and also cannot reduce the amount of a payment. Other than these restrictions, they may 
otherwise uphold, reverse or vary any part of a panel's decision. 

The review panel's decision is final. There is no further appeal, other than the possibility of 
bringing an action for judicial review in the courts. 

Members may wish to explore the review system with the Bill team. 

The Bill team could also be asked whether they think it is fair that there is no further 
appeal (for example to the courts) other than by bringing an action for judicial 
review. 

SUPPORT FOR APPLICANTS AND LEGAL ADVICE~ 

Applicants will be provided with support by means of: 

• the use of Scottish Government case-workers (para 308 of the Policy
Memorandum )

• regulations which will provide for the reimbursement of costs and expenses
reasonably incurred in the making of an application (section 87)

• the payment of legal fees which applicants reasonably incur (section 88)

Legal advice isn't formally required to apply to the scheme. However, the Policy 
Memorandum recognises that people may benefit from it and states that independent legal 
advice is to be "strongly encouraged" before applicants sign the waiver required for 
payment under the scheme. 

Legal fees will be capped with the maximum fee levels set out in regulations (section 88 
and 89 of the Bill) although, in exceptional or unexpected circumstances, permission can 
be sought to recover fees in excess of the relevant maximum. The Policy 
Memorandum explains that a fee cap is needed as other redress schemes (e.g. those in 
Ireland and Jersey) have been confronted with very high legal costs. 

Members may wish to explore with the Bill team how support for applicants will 
work in practice. 

Members may also wish to discuss with the Bill team the likely need for legal advice 
when applying to the scheme and how the fee cap will operate in practice (i.e. what 
will the balance be between ensuring applicants have sufficient legal advice and 
reducing the risk of high legal costs?)  

https://www.parliament.scot/ResearchBriefingsAndFactsheets/S5/SB_16-62_Judicial_Review.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/9/16/Redress-for-Survivors--Historical-Child-Abuse-in-Care---Scotland--Bill#How-will-the-waiver-procedure-work-
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
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DEDUCTIONS FOR PRIOR PAYMENTS 

The Bill's approach is that prior payments for abuse eligible for redress should be deducted 
from any redress payments made by Redress Scotland. This includes 

• court awarded damages
• out of court settlements
• payments from the Criminal Injuries Compensation Authority (CICA)
• payments from the advance payment scheme
• payments from other ex-gratia payments.

The Policy Memorandum (para 189) explains the reasoning behind this as follows: 

“It is considered that this approach to payments for the same abuse fairly and 
effectively respects the principle that a person should not be compensated twice for 
the same matter. However, crucially, it does not deny any survivor the right to apply 
for an enhancement on that payment, where it is less than that offered by the 
redress scheme, and it also allows applicants to apply to the scheme for access to 
non-financial redress which will be offered including apology and support” 

Members may wish to explore in more detail with the Bill team what the rationale is 
behind deducting prior payments. 

WAIVER PROCEDURE 

Applicants do not have to make the choice between redress or a civil action when applying 
to the redress scheme. However, panels can only make redress payments where 
applicants first sign a document in which they agree to give up their right to raise or 
continue civil court actions in respect of the abuse against: 

1. the Scottish Government; and

2. those organisations that have made fair and meaningful financial contributions to
the scheme (i.e. those organisations on the "contributor list").

The Policy Memorandum argues that this approach will: 

• encourage financial contributions from those responsible for the care of children
where the abuse occurred as they will have to face up to the injustices of the past in
return for a likely reduction in civil litigation in the courts

• allow bodies to move away from an assessment of their potential future liabilities on
an individual basis, which is by definition uncertain.

• provide a "swifter, non-adversarial, more trauma-informed process in response to
historical child abuse."

Members may wish to explore in more detail with the Bill team what the rationale is 
behind the waiver procedure. 

FINANCIAL CONTRIBUTIONS TO THE SCHEME – THE CONTRIBUTOR LIST 

Section 12 of the Bill puts the Scottish Ministers under a duty to draw up a list of 
responsible bodies (i.e. religious bodies, charities, various arms of the state) who in their 
opinion: 

“... are making or have agreed to make a fair and meaningful financial contribution 
towards the funding of redress payments under this Act.” 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
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This will be known as the "contributor list" with the bodies who pay in known as "scheme 
contributors". 

There is no obligation on bodies to contribute in this way. However, those that do and who 
are considered to be providing a fair and meaningful financial contribution, will be benefit 
from the waiver procedure (and so won't be able to be sued in court by survivors of abuse 
who have accepted redress payments). 

Members may wish to explore the general thinking behind the contributor list with 
the Bill team. 

More generally, Members may wish to ask the Bill team for information on how the 
Scottish Government is engaging with stakeholders who are identified as being 
possible contributors to the scheme. Is the Bill team able to provide an update on 
this? 

In particular, the Financial Memorandum mentions that the Scottish Government 
was discussing the approach to voluntary contributions with COSLA, and that while 
this dialogue continues, expected costs to local authorities are too uncertain to put 
a range on. Members may wish to ask the Bill team for an update on discussions 
with COSLA, including any timeframe for agreeing an approach. 

CHARITY LAW 

Many of the organisations which were involved in the care of the children at the time of the 
abuse are charities. 

As outlined in the SPICe Bill Briefing, section 14 of the Bill makes changes to charity law 
with the aim of ensuring that these charities have the power to contribute to the scheme. 

In addition, section 15 of the Bill also gives the Scottish Ministers the power to make 
regulations, after consultation with the Office of the Scottish Charity Regulator, to allow 
charities to use restricted funds (i.e. funds which can only be used for a particular purpose 
specified by the donor) to contribute to the scheme. These regulations will be subject to the 
affirmative procedure and also include the power to amend the Act itself or any other 
primary legislation under the terms of section 15. In other words they include "Henry VIII 
powers". 

Members may wish to explore in more detail with the Bill team why charity law 
needs to be changed in this way. 

Members may also wish to explore with the Bill team why the decision has been 
made to use future regulations rather than primary legislation to change the law on 
restricted funds.  

NON-FINANCIAL REDRESS 

The scope of non-financial redress isn't defined in detail in the Bill. Instead, the Bill gives 
the Scottish Ministers a general power to fund: 

1. emotional, psychological or practical support to those applying or considering
applying to the redress scheme (section 85); and

2. emotional or psychological support to:

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/financial-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/9/16/Redress-for-Survivors--Historical-Child-Abuse-in-Care---Scotland--Bill#Changes-to-charity-law
https://www.parliament.scot/parliamentarybusiness/Bills/99983.aspx
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1. those receiving a redress payment under the scheme;

2. survivors who have previously received an advance payment; and

3. survivors who meet the eligibility criteria for a financial payment but who will
not receive one due to deductions of previous payments or previous criminal
conduct.

The Policy Memorandum emphasises that a priority area for support will be for therapeutic 
support and counselling (paragraphs 316-318). 

The Financial Memorandum indicates, citing evidence from other schemes, that the costs 
associated in providing this non-financial redress can be significant but does not provide 
an estimate. This uncertainty is because the non-financial redress to be offered through 
the scheme has not yet been finalised. 

Members way wish to explore the need for non-financial redress with the Bill team 
and the likely scope of such support. 

Members may also wish to ask the Bill team whether they can provide an update on 
estimated costs associated with non-financial redress. 

Angus Evans and Andrew Feeney-Seale 
SPICe Research 
24 September 2020 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or respond 
to specific questions or areas of interest to committees and are not intended to offer 
comprehensive coverage of a subject area. 
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Executive Summary

The Bill proposes setting up a time-limited scheme (open for five years after the relevant
section in the Bill comes into force) for the provision of financial and non-financial redress
to survivors of historical child abuse in care settings in Scotland.

The scheme is designed to provide survivors with a choice in how to pursue financial
payment and is an alternative route to traditional adversarial civil litigation.

To be provided with financial redress payments, applicants would have to give up the right
to bring court cases against bodies who were responsible in the past for the care of
children at the time they were abused (i.e. religious bodies, charities, various arms of the
state) and who have provided "fair and meaningful" financial contributions to the scheme.

The expectation is, therefore, that responsible bodies will pay in to the scheme so as to be
protected from legal cases.

Although there is considerable uncertainty, the central scenario of the Scottish
Government's modelling suggests that there could be 11,000 redress payments from
survivors, and a further 1,000 from next of kin.

According the Policy Memorandum 2 (paragraph 6), the main objective behind the scheme
is to:

" ... acknowledge and provide tangible recognition of harm as a result of historical
child abuse in various care settings in Scotland."

The Policy Memorandum also states that:

"The scheme provides elements of accountability, justice, and financial and non-
financial redress for those who wish to access it. The Bill seeks to put in place a
scheme which treats survivors with dignity and respect and which faces up to the
wrongs of the past with compassion."

The estimated total costs of the Bill are around £408m for the duration of the scheme (see
the section on the scheme's potential costs).

Paragraph 49 of the Policy Memorandum summarises the main elements of the scheme.
Rather than reworking this summary, it is reproduced below for ease of reference.
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"49. Key aspects of the design and delivery of the financial redress scheme include:

• Independent decision making: a non-departmental public body, Redress
Scotland, will be created to independently assess and make decisions on
applications for redress.

• Administration and processing: A division of the Scottish Government will carry
out the administration of the scheme, the processing of applications and the
making of redress payments.

• Eligibility: the scheme is for survivors of historical child abuse in relevant care
settings in Scotland. Historical in this context means abuse which took place
before 1 December 2004.

• Time period: the scheme will be open to accept applications for five years,
although the Scottish Ministers will have the power to extend that.

• Payment structure: the scheme will adopt a combination payment approach and
offer survivors the choice to apply for a fixed rate redress payment or an
individually assessed redress payment.

• Payment levels:

Fixed rate redress payment £10,000

Individually assessed redress payments

Level 1 £20,000

Level 2 £40,000

Level 3 £80,000

• Assessment: the level of each individually assessed redress payment will be
determined following consideration of the nature, severity, frequency and duration
of abuse along with all other relevant matters. An assessment framework will be
published as guidance to provide transparency and consistency in decision
making.

• Evidence: the scheme will be robust and credible to ensure that survivors,
providers and others can have confidence in its processes and outcomes.

• Waiver: redress payments will be conditional upon the applicant signing a waiver,
relinquishing their right to continue or raise civil actions in respect of the abuse,
against the Scottish Government or those organisations that have made fair and
meaningful financial contributions to the scheme.

• Financial contributions: fair and meaningful financial contributions to the
redress scheme are sought from those organisations who were responsible for
the care of children at the time of the abuse, whether providing care directly or
otherwise involved in the decision making processes and arrangements by which
the child came to be in care.
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• Legal costs: subject to appropriate limits, the legal costs for applicants will be
funded by the redress scheme.

• Next-of-kin: a restricted category of next of kin of deceased survivors will be
eligible to apply for the fixed rate redress payment where the survivor died on or
after 17 November 2016, the date on which the DFM made a statement to
Parliament committing to consult on the provision of financial redress to survivors.

• Non-financial redress: the scheme will offer access to acknowledgment,
apology and support in addition to redress payments."

It is important to note that any individually assessed redress payment includes the fixed
rate redress payment. Consequently, maximum total payments cannot be higher than
£20,000, £40,000 or £80,000.
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What is the background to the Bill?

As outlined in detail in the Policy Memorandum,i in recent times there has been a growing
recognition in Scotland about the child abuse that occurred in the past in residential care
institutions such as children's homes and approved schools, as well as in foster care and
where children were boarded out.

According to the Policy Memorandum:

Over the years, various inquiries have taken place. And most recently, the Scottish Child

Abuse Inquiry which commenced in 2015 has published case studies 3 detailing many
instances of physical, sexual and emotional abuse as well as neglect.

The Policy Memorandum summarises the issue of child abuse in care as follows:

in recent times, there have been a range of public responses to this issue. These include:

• An apology from the Scottish Government on behalf of the people of Scotland by the
then First Minister Jack McConnell on 1 December 2004

• Work by the Scottish Human Rights Commission in partnership with the Centre for
Excellence for Children's Care and Protection (CELCIS) on the development of an

Action Plan on Justice for Historic Abuse of Victims of Children in Care 4

• Future Pathways, established in 2016, which provides support to survivors of abuse in
care

• Changes to legislation, for example

◦ Regulations and improved standards for a range of children's care settings

◦ the Limitation (Childhood Abuse) (Scotland) Act 2017, which removed the three
year time limit on personal injury claims in respect of childhood abuse

“ For too long, survivors of abuse were not acknowledged and the truth of their abuse
neither accepted nor acted upon, for some compounding the effects of their childhood.
The wrongs of the past must be addressed, financial redress is an important part of
doing that. ”
Paragraph 5

“ Certain care establishments were often places of fear, hostility and confusion where
feelings of isolation and vulnerability could be commonplace. Children who spoke up
were often not believed. Many did not speak up because they were unable to, or they
thought the abuse that they experienced was ‘normal’. For some, the abuse was part
of a “regime of punishment and control that was at the core of the institution in which
they lived”. For others, the conduct of individual perpetrators of abuse went
undetected or unchecked. But for all who were abused, they were failed by the very
systems in place to protect them.”
Paragraph 29

i See paras 27-49
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The Bill builds on these responses and proposes the setting up of a scheme which would
provide financial redress to survivors of abuse in care.

It follows from:

• A consultation with survivors of abuse in care, commissioned by the Scottish
Government and undertaken by the Interaction Action Plan Review Group in
partnership with CELCIS which, in September 2018, recommended a redress scheme
5

• An unreserved apology by the Deputy First Minister on behalf of the Scottish
Government on 23 October 2018 which also committed to establish a financial
redress scheme for survivors of abuse in care

• The Scottish Government setting up a non statutory Advanced Payment Scheme on
25 April 2019 which provides for an ex gratia payment of £10,000 to those who
suffered abuse in care in Scotland before 1 December 2004, and who either have a
terminal illness or are aged 68 or over (initially set at aged 70 or over)

• The Scottish Government carrying out a consultation exercise in September 2019 6

which sought views on proposals for a financial redress scheme. An analysis of the
responses to the consultation, as well as responses submitted, can be found on the
website of the Scottish Government

The Bill is also informed by redress schemes which have been set up elsewhere, most
recently, for example, in Northern Ireland in the form of the Historical Institutional Abuse
Redress Board.
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What are the Bill's main objectives?

The Bill's objective is to provide financial redress to survivors of historical child abuse in
relevant care settings in Scotland (these are defined in section 18 of the Bill). The Policy
Memorandum summarises the Bill's aims as follows:

To achieve these aims, the Bill proposes setting up an independent, non-departmental
public body to be known as Redress Scotland, which would assess and make decisions on
applications for financial redress.

The actual administration of the scheme - i.e. the processing of applications and the
making of payments - would, however, be carried out by a division of the Scottish
Government.

In addition to financial redress, the scheme would also offer access to non-financial
redress such as acknowledgement, apology and therapeutic support.

Although not provided for in the Bill, the Scottish Government also intends to set up a body
to be known as "the Survivor Forum". Its role will be to provide a mechanism to ensure the
views of survivors are reflected in the implementation and delivery of the redress scheme.
According to the Policy Memorandum (para. 26) it will not, however, "have any part in the
independent decision-making process" nor involvement in individual applications.

The Bill would also dissolve the National Confidential Forum (NCF) which was set up by
the Scottish Government in 2014 to listen to and collect the experiences of adults who
were in institutional care as children.

“ For too long, survivors of abuse were not acknowledged and the truth of their abuse
neither accepted nor acted upon, for some compounding the effects of their childhood.
The wrongs of the past must be addressed, financial redress is an important part of
doing that. ”
Paragraph 5
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How long will the scheme last for?

The scheme will be a temporary one. It will only be open to accept applications

for five years after the relevant section of the Bill comes into force.

The rationale behind this five year limit is that this should provide sufficient time for
individuals to learn about the scheme and submit a claim, whilst providing for closure

The Bill does, however, give the Scottish Ministers the power to extend this period by
regulations (which will be subject to the Scottish Parliament’s approval under the
affirmative procedure) .
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How will Redress Scotland be structured?

Section 3 of the Bill proposes setting up a separate body, Redress Scotland, whose
main role would be to assess and make decisions on applications for financial
redress.

It would be set up as a non-departmental public body (NDPB) which paragraph 50 of
the Policy Memorandum states is, "to ensure that decision-making is independent of

the Scottish Government". ii

The Bill also includes a separate section focused on Redress Scotland's independence -
namely that, in performing its functions, it should not be subject to the direction or control
of any member of the Scottish Government (section 6).

Redress Scotland would consist of a Chair and at least five other members appointed for
terms of three to five years by the Scottish Ministers.

A small secretariat will support Redress Scotland, and the Bill gives the Scottish Ministers
the power to dissolve the body once its work is complete (section 95).

There will be a public appointments process for Redress Scotland. Appointments will be
made where applicants have the, "skills, knowledge and expertise which the Scottish

Ministers consider relevant to the carrying out of the body’s functions".iii

The intention is to, "appoint persons with relevant expertise in the fields of emotional and
psychological trauma, law, social work and health" (Paragraph 52 of the Policy
Memorandum).

Further details on Redress Scotland's structure can be found in Schedule 1 of the Bill.

ii For more details on NDPBs see the Scottish Government's guide to public bodies 7

iii Paragraph 1 of Schedule 1 of the Bill
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What functions will Redress Scotland

have?

Decisions on applications for financial redress

Redress Scotland's core function will be to make decisions on applications for
financial redress - both fixed rate payments and individually assessed payments (see
section 34 of the Bill).

The Policy Memorandum states that:

Reviews

Separate panels will also have the role of reviewing Redress Scotland's decisions on
applications for financial redress (for details see sections 52-57 of the Bill).

“ Decisions in respect of fixed rate payments will be made by panels of at least two
members. Decisions in respect of individually assessed payments will be made by
panels of at least three members. This will involve assessing the eligibility of
applicants, as well as determining the relevant payment level for an eligible claim for
an individually assessed payment. It is intended that at least one legally qualified
member will sit on each panel. ”
Paragraph 53
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What will the Scottish Government's role

be in the scheme?

Administration of the scheme

The Bill makes Redress Scotland independent of the Scottish Government and gives
it the power to take decisions on applications for financial redress.

The actual administration of the scheme - i.e. the processing of applications and the
making of payments - will, however, be carried out by a division of the Scottish
Government.

To reflect this arrangement, the Bill contains the following provisions:

• A duty on the Scottish Ministers to provide administrative support to Redress Scotland
(section 9)

• A duty on the Scottish Ministers and Redress Scotland to cooperate with each other
when exercising their respective functions (section 10)

• The ability of the Scottish Ministers and Redress Scotland to share information with
each other in connection with the scheme (section 11)

According to the Policy Memorandum, the obligation to provide "administrative support" in
section 9 of the Bill means that the Scottish Government will take on the following role:

The Policy Memorandum explains that the reason for splitting up the decision-making role
and administration of the scheme is as follows:

Non-financial redress

“ This will include providing information and guidance to potential applicants,
arranging any required support to make an application, receiving applications,
transmitting applications to Redress Scotland for decision, liaising with applicants to
request further information as the decision making panel require, exercising the power
to obtain information from care providers and others to support a survivor’s
application, and ultimately making payments as advised by Redress Scotland. ”
Paragraph 56

“ Of all the options, the ‘small NDPB and Scottish Government Division’ model clearly
offered the best value for money and the lowest risk of delay to the scheme opening
due to the ability to rely heavily on existing Scottish Government corporate resources.
It also allowed for effective governance, with a suitable degree of independence from
government for those making decisions on redress applications, and a strong survivor
voice. The model is more straightforward than some of the other options, with a clear
and easily-communicated division of responsibility between the two organisations.”
Paragraph 69
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Another crucial part of the scheme is the provision of non-financial redress to
survivors of abuse.

The responsibility for this part of the scheme will lie with the Scottish Government as
the Bill gives the Scottish Ministers a general power to fund emotional and
psychological support and counselling (sections 85 and 86 of the Bill).
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What care settings will be covered by the

scheme?

Applications for redress payments can be made in relation to "one or more

relevant care settings in which the abuse took place" (section 27(2) of the Bill).

"Relevant care setting", which has to be in Scotland (section 16), is defined in section
18 of the Bill. It covers:

1. Residential institutions in which the day-to-day care of children was provided
by or on behalf of a person other than a parent or guardian of the children
resident there. "Residential institution" means:

a. a children’s home

b. a penal institution

c. a residential care facility

d. school-related accommodation

e. secure accommodationiv

(each of these individual categories is defined further in section 19 of the Bill)

2. Places where a child resided while being fostered or boarded-out,v but not
including situations where this occurred:

a. with a relative or guardian, or

b. under arrangements between a parent or guardian of the child and another
person unless that other person was a public authority or a voluntary
organisation whose function was to safeguard or promote the welfare of the
child or protect his/her interests.

This is a broad definition which is designed to cover situations where the state

takes responsibility for children under its care. In other words both:

• children who were in an institutional or public care setting because their families were
unable to look after them (e.g. a children's home or in foster care); and also

• children who were in care due to some sort of intervention by a body exercising public
functions (e.g a court order placing a child in an approved school).

iv I.e. Children and young people who are placed in secure accommodation through the Children's Hearings System, on

welfare grounds or through the courts. See the information on youth justice on the website of the Scottish Government. 8

v The reference to boarding out includes arrangements for the placement of children with families whilst working in rural

areas. Further details can be found in Professor Kenneth Norrie's evidence to the Scottish Child Abuse Inquiry. 9
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In addition, the Bill is also aimed at situations where a voluntary organisation (e.g. a

charity, or a religious body running a children's home) had what we would now think

of as a public function in caring for children.

However, it is important to understand that the definition doesn't cover all settings where
children were cared for by third parties.

For example, the focus on public functions means that the following wouldn't be covered
by the scheme:

• arrangements where a child resided with their family/extended family (e.g. kinship
care)

• care given as a result of private fostering or healthcare arrangements

In addition, the way in which section 19 of the Bill defines the individual categories of
"residential institution" also provides certain limits on the Bill's scope (see paragraph 84 of
the Policy Memorandum for more details).

For example, the definition of "school" in "school-related accommodation" does not include
private or grant-aided schools unless the child’s attendance at the school was arranged
and paid for by or on behalf of a local or education authority, or a relevant voluntary
organisation.

Most children who attended private boarding schools would, therefore, not be covered by
the Bill and would not be able to use the scheme to obtain redress.

Abuse that occurred in local authority school-related accommodation would though be
covered by the Bill. Boarding schools are a feature of the publicly funded education system
in Scotland, particularly in rural and island communities.
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Who will be eligible for financial redress

payments?

Part 3 of the Bill includes rules on eligibility for redress. These are outlined below.

Children and next of kin

Children - under 18s

The Bill only applies to abuse in relation to children - defined as a person under the age of
18 (section 16(3)). Applicants for redress will therefore have to have been under 18 at the
time of the abuse.

The choice of 18 as the limit is in line with the default definition of "child" in the United
Nations Convention on the Rights of the Child. Although there are cases where children
have rights/responsibilities at a younger age (e.g. as regards the criminal law, marriage
and elections to the Scottish Parliament), 18 also mirrors the "age of majority" in Scotland
since 1969 (i.e. the point at which the law considers someone to have full legal control

over their actions).vi The Limitation (Childhood Abuse) (Scotland) Act 2017 also defines

children as individuals under 18. In its Stage 1 Report on the Bill which led to the Act, 10

the Justice Committee summarised the arguments on this definition as follows:

Next of kin procedure

In principle, only children who were abused can apply for redress. However, the Bill also
contains a special procedure which, under limited circumstances, allows defined next of
kin of a deceased person who was abused (spouse, civil partner, cohabitant or surviving
children) to apply for a fixed rate payment of £10,000 on their behalf (sections 22-23 of the
Bill).

The next of kin procedure is intended to:

“ The Bill defines a child as an individual under the age of 18 (section 17A(2)). The
vast majority of evidence received by the Committee agreed with this definition. Those
who did not agree, including the Glasgow Bar Association and the Forum of Scottish
Claims Managers considered that the definition in the Bill was inconsistent with the
Age of Legal Capacity (Scotland) Act 1991. This provides that from the age of 16,
subject to certain safeguards, a young person can enter into "transactions", such as
renting a property or taking out a credit card. Other evidence noted that there were a
number of definitions of a "child" in existing legislation but went on to support the
definition in the Bill. The Law Society, for example, argued that the definition in the Bill
should be at the upper limit of the age range in existing legislation to "avoid any
artificial barrier to action". The SHRC similarly argued that the broadest definition
should apply, noting that the definition in the Bill was consistent with the UN
Convention on the Rights of the Child. FOIL stated that it "recognises that a young
person may remain in care until aged 18 and that it is appropriate for the Bill to extend
its protection to those aged up to 18 years".”
Paragraphs 100-101

vi Age of Majority (Scotland) Act 1969, section 1
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What is the historical cut-off point for the scheme?

An important question is what the historical cut-off point will be for the scheme. In other
words, to fall within the scheme, what is the date before which the abuse has to have
occurred?

The Policy Memorandum argues in paragraphs 71-72 that this should be 1

December 2004 as, "this was the date of the then First Minister Jack McConnell’s public
apology in Parliament, when Scotland began to face up to the harm done to children in
care in the past" and also on the basis that the, "regulation, inspection and child protection
guidance and standards now in place are radically different to those in the past."

It also states that the cut-off date for investigations by the Scottish Child Abuse Inquiry (17
December 2014) would not be appropriate given "changes and improvements made since
1 December 2004" as well as the fact that redress has a different context and purpose to
the Inquiry's goals (paragraphs 74-75).

Under section 16(2) of the Bill, applications for redress would, therefore, only be
possible where the abuse occurred before 1 December 2004.

What kind of abuse is covered by the Bill?

Another key issue is the scope of abuse covered by the Bill - both in terms of the practical
effect of the Bill (in other words who is provided with financial redress) and, more
generally, whether the Bill actually succeeds in addressing the wrongs of the past.

Section 17(1) of the Bill defines “abuse” as meaning sexual, physical and emotional
abuse and abuse which takes the form of neglect.

Physical abuse

Physical abuse doesn't, however, cover corporal punishment to the extent it was
"permitted by or under any enactment or rule of law at the time it was administered"
(section 17(2)).

As a result, corporal punishment such as "the belt" which was in principle lawful when it
was used wouldn't be covered, although corporal punishment which went beyond what the
law permitted at the time (e.g. something amounting to an assault) would be. There could
also be instances where behaviour which would amount to an assault now (for example as
a result of the "smacking ban" in the Children (Equal Protection from Assault) (Scotland)

“ ... acknowledge the fact that the survivor died before having had the opportunity to
apply for or receive a redress payment for which they would have been eligible under
the redress scheme.”
Paragraph 257 of the Policy Memorandum
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Act 2019) would have been lawful in the past on the basis that it was "reasonable
chastisement" of a child.

Abuse by peers

The Explanatory Notes to the Bill 11 state that the definition in section 17 also includes
"abuse by peers within a relevant care setting." They explain that this is because the
definition of abuse has to be read in conjunction with section 16 of the Bill which means
that applications can be made where a child was abused in a relevant care setting. In
other words, section 16 doesn't require the care setting to be directly responsible for the
abuse. Evidence that abuse took place in a care setting is sufficient.

However, neither the Bill nor the Explanatory Notes provide details on how to distinguish
between situations where an institution should be considered responsible for abuse by
peers and particular incidents where the peers themselves may be viewed as responsible.

As with other aspects of the definition of abuse, there is scope for further interpretative
guidance in relation to eligibility to apply for redress payments and related definitions
under section 97(3)(b) of the Bill.

SPICe understands from contacts with the Scottish Government that such guidance could
be used to show the types of behaviour by peers that the Scottish Ministers consider to fall
within the scheme, (for example, an ongoing course of abusive conduct where the
institution condoned it in some way or perhaps turned a blind eye to it). However, where a
certain type of conduct by peers is not to fall within the scheme it would need to be
excluded by way of regulations under section 21 of the Bill (see the following section).

Regulations on exceptions to eligibility

It appears that the aim is to deal with the issue of abuse by peers (and potentially other
areas of uncertainty) through the use of regulations which provide exceptions to eligibility
(section 21 of the Bill). The Explanatory Notes to section 21 of the Bill state:

“ This section provides a power for the Scottish Ministers by regulations (subject to the
affirmative procedure) to make provision about specific circumstances in which an
applicant would not be eligible to apply to the redress scheme. This could, for
example, be in relation to certain types of abuse (such as certain types of peer abuse
– e.g. a one-off fight between peers which was not known about by the residential
institution).”
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Applicants with convictions for serious criminal

offences

The Scottish Government's consultation took the view that people with criminal
convictions shouldn't be excluded from applying for redress if they meet the eligibility
requirements of the scheme.

The Bill follows this approach. There is no general exception for applicants who have
a criminal record.

Section 58 of the Bill would, however, give Redress Scotland the power not to offer a
redress payment where, after consideration, it determines that this would be contrary
to the public interest due to the applicant having being convicted of a serious criminal
offence.

The serious criminal offences are defined in the Bill as convictions for:

• murder

• rape

• certain other defined violent or sexual offences for which the person is sentenced to
imprisonment for a term of 5 years or more.

Redress Scotland panels have to take into account the following factors when deciding
whether or not someone is precluded from being offered a redress payment because of a
conviction for a serious criminal offence:

• the nature of the offence

• the sentence imposed (and, where the sentence is or includes imprisonment, the term
imposed)

• the length of time since the offence was committed

• any rehabilitation activity undertaken by the person who committed the offence

• any other matter that the panel considers to be relevant

In addition, the panel would also have to have regard to any specific guidance issued by
the Scottish Government under section 97 of the Bill.

The Policy Memorandum explains the rationale behind giving Redress Scotland this power
as follows:

Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill, SB 20-62

19

https://www.gov.scot/publications/pre-legislative-public-consultation-financial-redress-historical-child-abuse-care/
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf


“ ... it is legitimate in the public interest to be able to restrict the use of public funding
in relation to the making of redress payments under the scheme to or in respect of
those who have been convicted of serious criminal offences, particularly involving
serious levels of abusive conduct. This is consistent with the overall aim of the redress
scheme which is redressing the harms of the past. It is considered that the provisions
are a proportionate means of pursuing the legitimate aim of using most of the redress
money towards blameless individuals so that the financial element of the redress
scheme is potentially restricted for those with such types of serious criminal
convictions. ”
Paragraph 174
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What financial payments can the scheme

make?

The Bill allows applicants to choose whether to apply for:

1. a fixed rate redress payment of £10,000; or

2. an individually assessed redress payment of either £20,000, £40,000 or £80,000

Any individually assessed redress payment includes the fixed rate redress payment.
Consequently, maximum total payments cannot be higher than £20,000, £40,000 or
£80,000.

Fixed rate redress payments

The rationale behind the fixed rate redress payment of £10,000 is that some survivors of
child abuse will be looking for redress but will not want to "provide a detailed account of
their abuse which, for some, would be an arduous and distressing process" (para. 95 of
the Policy Memorandum).

The fixed rate redress payment system aims to solve this issue by providing a simplified
application process where the applicant only has to show that they meet the basic
eligibility criteria for the scheme.

Individually assessed payment

In contrast, for some survivors, it will be important to give a full account of what happened
to them to allow Redress Scotland to assess whether a further sum is appropriate, over
and above the fixed rate payment.

If someone wants to apply for a (higher) individually assessed payment they will have to
first show that they meet the basic eligibility criteria for the scheme and also provide
additional evidence of the facts and circumstances of their experience as a survivor of
abuse.

That process will involve the panel appointed considering the appropriate payment level
based on the factors set out in the Bill, in other words:

Further guidance on assessment is also possible under section 97 of the Bill.

If the required threshold isn't met for an individually assessed payment, then applicants
would only be entitled to a fixed rate redress payment of £10,000 (assuming they meet the
other eligibility criteria).

“ the nature, severity, frequency, and duration of abuse together with all other relevant
facts and circumstances ”
Section 38(4) of the Bill
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Deductions for prior payments

What happens if someone has already been compensated for historical abuse via
another route - for example by being awarded damages in court? Do they still have
the right to a redress payment from Redress Scotland?

The Bill's general approach is that prior payments for "relevant abuse" (i.e. abuse
eligible for redress under the scheme) should be deducted from any redress
payments made by Redress Scotland (sections 41-44).

Payments which can be deducted are defined in the Bill (section 41(2)) and include:

• court awarded damages

• out of court settlements

• payments from the Criminal Injuries Compensation Authority (CICA)

• payments from the advance payment scheme

• payments from other ex-gratia payments.

However, payments reimbursing legal fees, or other costs incurred in relation to the
process under which the payment was obtained, will not be deducted. Payments which
aren't linked to "relevant abuse", e.g. damages paid out due to other negligent actions, will
also not be deducted.

The Policy Memorandum explains that the reasons for deducting prior payments is as
follows:

How will the waiver procedure work?

One of the key elements in the Bill is the waiver procedure in section 45.

This procedure means that redress payments can only be made where applicants first sign
a document in which they agree to give up their right to raise or continue civil actions in
respect of the abuse against:

1. the Scottish Government; and

2. those organisations that have made fair and meaningful financial contributions to the
scheme (i.e. those organisations on the "contributor list").

“ It is considered that this approach to payments for the same abuse fairly and
effectively respects the principle that a person should not be compensated twice for
the same matter. However, crucially, it does not deny any survivor the right to apply for
an enhancement on that payment, where it is less than that offered by the redress
scheme, and it also allows applicants to apply to the scheme for access to non-
financial redress which will be offered including apology and support.”
Paragraph 189
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Simply put, to get redress payments under the scheme, applicants first have to give
up the right to bring certain actions in the civil courts against those who have
contributed to the funding of the scheme.

The main arguments which the Policy Memorandum puts forward for this approach are as
follows:

• It will encourage financial contributions from those who were responsible for the care
of children where the abuse occurred as they will have to proactively face up to the
injustices of the past in return for a likely reduction in civil litigation in the courts

• Potential contributors will also be able to move away from an assessment of their
potential future liabilities on an individual basis, which is by definition uncertain. This,
"encourages commitments to be made to a unified, inclusive response to address
systemic failure."

• By providing a degree of closure as regards financial reparations, it will provide a
"swifter, non-adversarial, more trauma-informed process in response to historical child
abuse."

The Policy Memorandum notes though that survivors of abuse will still have a choice and
that there are valid reasons why some survivors will choose instead to bring or continue
actions in the courts (paragraph 203). In that regard the Bill does not alter the existing
rights of those survivors who wish to raise a civil action as they are still able to do so.

It is worth noting that applicants do not have to make the choice between redress or a civil
action when applying to the redress scheme as waivers do not need to be signed until
applications have been determined and a redress payment offered. The rationale is that, at
that point, survivors will know what their redress payments will be and which bodies will be
included in the waiver. Survivors can then discuss the implications of accepting the offer
and signing the waiver with a solicitor.
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How will applications be assessed and

what sort of evidence will be needed?

The Bill doesn't exhaustively lay down how the application process will work, the detailed
evidence which applicants will have to provide, or how Redress Scotland should decide on
the appropriate payment.

Instead, it provides a framework for the assessment of applications for redress which will
be filled in by further guidance and procedures once the Bill has come into force.

The main elements of the assessment process are outlined in brief below.

Apply to the Scottish Government using an application form

The start of the process for all applications will be an application form (section 27 of the
Bill) which applicants have to send to the Scottish Government division responsible for the
scheme.

In principle, only one application can be made, although there are exceptions. For example
it will be possible to make an application for a fixed rate redress payment and then for an
individually assessed redress payment at a later date. One application can also relate to
multiple residential settings.

The contents of this application form and the information and the evidence which
applicants need to include will be determined by the Scottish Ministers under section 27 of
the Bill.

Support when applying and reimbursement of costs

It is the intention that applicants will be given support and advice when applying. Section
87 of the Bill allows regulations to provide for the reimbursement of costs and expenses
reasonably incurred in the making of an application. The Policy Memorandum also
indicates that the relevant Scottish Government division:

Further details on the support and advice envisaged, include the use of Scottish
Government case-workers to help applicants, can be found at paragraphs 308-312 of the
Policy Memorandum.

Legal advice and payment of legal fees

Legal advice isn't formally required in order to apply to the scheme. However, the Policy
Memorandum recognises that people may benefit from it and states that independent legal
advice is to be "strongly encouraged" before applicants sign the waiver required for
payment under the scheme.

“ ... will work with applicants to ensure that applications are as complete as the
applicant believes they can be, and accompanied by the required supporting
information, before passing the applications to Redress Scotland for assessment and
decision. ”
Paragraph 135
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When it comes to the payment of fees, the Bill places a duty on the Scottish Ministers to
pay legal fees, "reasonably incurred" by applicants to the scheme (section 88). The Policy
Memorandum states that this may include. "advice on eligibility, types of redress
payments, the application process and matters in connection with waiver and reviews"
(paragraph 239). Legal fees linked to assessing whether to pursue litigation in the courts
would, however, not be covered.

A key point to note is that legal fees will be capped with the maximum fee levels set
out in regulations (section 88 and 89 of the Bill) although, in exceptional or
unexpected circumstances, permission can be sought to recover fees in excess of the
relevant maximum.

The Policy Memorandum explains that a fee cap is needed as other redress schemes
(e.g. those in Ireland and Jersey) have been confronted with very high legal costs.

Assessment by a panel of members of Redress Scotland

Applications will be assessed by a panel of members of Redress Scotland appointed by
the chair (section 33). The chair is required to decide the order of priority of applications
based on the age and health of applicants (section 32). Assessment procedures will be
laid down by Redress Scotland.

In the case of applications for a fixed rate redress payment, panels will be made up of at
least two members of Redress Scotland

For applications for individually assessed payments, panels will be made up of at least
three members.

Under section 34 of the Bill, the panel's role is to determine

1. whether the applicant is eligible for the type of redress sought; and

2. if so, the payment to be made.

The Bill expressly prevents panels considering matters of fault or negligence and the
Policy Memorandum stresses that, "the role of Redress Scotland is not that of an
investigative body (unlike the Scottish Child Abuse Inquiry) or a court" (paragraph 220).

Once the panel has made a decision on the application, Redress Scotland has to inform
the relevant Scottish Government division who have to notify the applicant "as soon as
reasonably practicable" and provide a summary of the decision.

Review procedure

Applicants will have the right to seek a review of a panel's decision, including on:

• lack of eligibility for a redress payment

• the amount of the individually assessed payment granted

• the amount to deducted from the redress payment under section 41.vii

vii See section 52
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Reviews will be carried out by a panel of at least three members who were not on the
original panels. Review panels are not permitted to determine that an applicant is not
eligible for redress, and also cannot reduce the amount of an individually assessed
payment or increase the amount to be deducted from a redress payment. Other than these
restrictions, they may otherwise uphold, reverse or vary any part of a panel's decision.

The review panel's decision is final. There is no further appeal, other than the possibility of
bringing an action for judicial review in the courts.

Evidence to be taken into account by panels

Section 34 of the Bill doesn't include details on the evidence which Redress Scotland
panels will look at when considering applications. It simply states that panels have to have
regard to information provided by the applicant, information provided in response to a
request by the panel and other relevant information (section 34(2)).

Instead, the Scottish Ministers will provide guidance under section 97 of the Bill on the
evidence which panels must have regard to when making decisions.

Much will depend on this guidance and the scope of the application form (determined by
the Scottish Ministers under section 27 of the Bill). As outlined below though, the Policy
Memorandum provides an indication of the likely direction of travel.

Evidence - eligibility and relevant care settings

The Policy Memorandum provides an indication of the evidence which may to be needed
to prove eligibility under the scheme.

It states that, in all but exceptional cases (which will be covered by the section 97
guidance), applicants for both fixed rate and individually assessed payments will have to
provide documentary evidence showing that they lived in a relevant care setting prior to
their 18th birthday (paragraph 141).

It also explains that a pragmatic and creative approach will be taken to this evidence,
noting that:

Fixed rate redress payments - eligibility and evidence of abuse

Applicants will also have to demonstrate abuse to show eligibility under the scheme.

As regards fixed rate payments, the aim appears to be to only require applicants to provide
a statement of the abuse they suffered. Applicants will not be required to provide any
further evidence about the abuse or its impact on them. (Policy Memorandum paragraph
143).

Individually assessed redress payments - evidence of abuse

“ Examples of evidence that has been submitted in support of applications to the
advance payment scheme includes extracts from school registers which list the
address of the applicant as an eligible setting and documents from the courts which
show that an applicant was remanded to a relevant setting.”
Paragraph 142
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The Bill doesn't provide details on the evidence of abuse which the panel will look to when
considering an application for an individually assessed redress payment.

Details will be included in guidance. However, the Policy Memorandum indicates that it
would include information relating to the applicant such as:

• Previous statements or evidence given in other proceedings

• Medical and social care records

• Evidence of physical injury or psychological or psychiatric harm

• Previous reports or disclosures to the police or to others

• Statements from third parties

• Criminal convictions of perpetrators.

Information relating to the care setting will also be relevant such as:

• Criminal convictions relating to abuse which occurred there

• Findings of liability in previous civil cases

• Relevant findings published by the Scottish Child Abuse Inquiry

• Relevant inspection reports or other records noting concerns regarding the care
setting.

Individually assessed redress payments - assessment framework

The Bill also doesn't include details on how panels should determine what level of
payment is justified based on the factors set out in section 38(4) of the Bill, i.e:

The Policy Memorandum indicates that the Scottish Government will publish guidance on
the assessment framework in consultation with relevant experts. It also explains that the
framework won't be rigidly prescriptive, or use a points-based system, noting that, "every
application will require a holistic assessment of the facts and circumstances of the
survivor’s experience" (paragraph 114).

It also suggests that relevant factors for considering an application would include:

“ the nature, severity, frequency, and duration of abuse together with all other
relevant facts and circumstances.”

“ ... the age of the applicant at the time of the abuse, relationship to the perpetrator,
number of perpetrators, number of eligible care settings in which the applicant was
abused, experience of multiple types of abuse, the personal circumstances of the
applicant (for example, disability), the length of time spent in care settings while being
abused, and the extent to which allegations of abuse made by the applicant, at the
time or subsequently, were not given proper consideration (and other aspects of
institutional betrayal). It will also be important for decision-makers to consider the
combination of abusive behaviour that some children were subjected to.”
Paragraph 116

Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill, SB 20-62

27

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf


The Policy Memorandum also stresses that the assessment framework will not focus on
the impact of the abuse on the individual. It notes that this would have:

Oral evidence

Although the Bill doesn't specifically require this, the Policy Memorandum makes it clear
that Redress Scotland will largely consider documentary evidence rather than information
provided in person (i.e. oral evidence) (see paragraphs 148-152).

Panels will, however, be granted the right (set out in guidance) to hear an applicant in
person, although they will not be given the power to compel applicants to provide oral
evidence.

Fraud and recovery of payments

The application form will include a declaration of truth which applicants will have to sign.
The Bill's aim is to rely on this and the general criminal law on fraud to deal with potentially
fraudulent applications. The Scottish Ministers are, however, given a specific power in
section 71 of the Bill to recover payments made in error, which would also cover fraudulent
applications.

Powers to compel parties to provide information

The default approach in the Bill is that Redress Scotland will seek the cooperation of third
parties (e.g. "relevant care settings") who hold information relevant to an application .

However, the Bill also gives the Scottish Ministers, potentially acting on behalf of Redress
Scotland, the power to issue a notice requiring parties, other than the applicant, to provide
documents, objects or other evidence, including a witness statement (section 76). It will be
an offence to fail to comply with such a notice without reasonable excuse or to tamper with
evidence (section 80).

“ ... the potential to penalise a survivor, or at least treat them differently, if they are not
able to demonstrate a psychological impact in the way that others can.”
Paragraph 131
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Who will make financial contributions to

the scheme and what is the "contributor

list"?

To what extent will the public authorities and voluntary organisations who were responsible
for abused children in the past pay for the scheme?

The way the Bill answers this question is to put the Scottish Ministers under a duty to draw

up a list of responsible bodies (i.e. religious bodies, charities, various arms of the state) viii

who in their opinion:

This will be known as the "contributor list" with the bodies who pay in known as "scheme
contributors". The contributor list will be published by the Scottish Government.

The broad aim behind the contributor list is to get relevant bodies to contribute to the
financing of the scheme and to proactively face up to the harms of the past.

However, it is important to note that there will be no legal obligation on public
authorities and voluntary organisations to contribute.

Instead, if organisations are considered by the Scottish Government to be offering a
"fair and meaningful contribution" to the scheme (which needs to be established in
advance), they will benefit from the waiver procedure (and so won't be able to be sued
in court by survivors of abuse who have accepted redress payments).

In contrast, if organisations choose not to contribute, they will not benefit from the
waiver procedure and will remain open to financial liabilities from future court cases.

In that respect, the Bill takes more of a carrot than a stick approach, with the Scottish
Government actively engaging with organisations who have potential liabilities and
who wish to contribute, rather than trying to compel the payment of contributions.

When it comes to who the Scottish Government will engage with, the Policy Memorandum
indicates that:

“ ... are making or have agreed to make a fair and meaningful financial contribution
towards the funding of redress payments under this Act.”
Section 12 of the Bill

“ ...the initial focus to seek participation has been on those organisations which have
been selected for investigation by the independent Scottish Child Abuse Inquiry so far
and which were responsible for relevant care settings in the context of the redress
scheme.”
Paragraph 223

viii Section 12(1) refers to public authorities, voluntary organisations and other persons (other than individuals) which were
responsible for the "safeguarding or promotion of the welfare of children or the protection or furthering of their interests"
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The Bill requires the Scottish Ministers to publish a list of principles before the scheme
launches which will set out how it will assess whether an organisation has provided a fair
and meaningful contribution. These will cover the methods for establishing the amount of
contributions which bodies need to pay to the scheme and also the process to be followed
in assessing if a contribution is fair and meaningful.

Much will ultimately depend on what is included in the list of principles. However, the
Policy Memorandum gives a flavour of the some of the issues which will be relevant. It
states that:

Organisations included on the contributor list will be required to pay the fair and
meaningful contribution which they agreed to. If they do not pay, the sum will be due as a
debt and the Scottish Government can pursue this debt in the courts (section 12(8)). They
will also be removed from the contributor list for failure to pay and therefore not benefit
from any waivers granted from that point.

Reporting duty on bodies contributing to the redress scheme in a fair and

meaningful way

Organisations which have agreed to make a fair and meaningful financial contribution to
the scheme will also have to report annually to the Scottish Ministers on their non-financial
redress activities, e.g. support for people who were abused as children; assistance in
accessing records and tracing and reuniting families; and providing apologies (section 91).

The aim behind the reporting duty is to:

Changes to charity law

Many of the organisations which were involved in the care of the children at the time of the
abuse are charities.

According to the Policy Memorandum (paragraphs 286-7), one of the problems this poses
is that there are legal barriers which could prevent charities from contributing to the
scheme. For example:

• Some charities' constitutions may not include powers which allow for contributions to
be made to the redress fund

“ Organisations will be asked to consider a financial contribution to the scheme based
on an exercise modelling the potential number of applications relevant to them and
the potential redress payments which may follow. Given the uncertainty surrounding
potential applications, a review mechanism will be proposed as part of the agreement
to contribute in order to reflect redress payments determined during the lifetime of the
scheme. For organisations where there is insufficient data to apply financial modelling,
the approach to contributions will centre on the payment of the accumulated costs of
all determined applications where the organisation is named. ”
Paragraph 225

“ ...provide an opportunity for organisations to demonstrate all that they have done to
acknowledge and address their role in the context of historical child abuse – on the
basis that redress involves taking a range of actions to meaningfully respond to the
harms of the past, not just making financial payments to survivors.”
Policy Memorandum - paragraph 295
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• Contributions to the redress fund might be seen as outwith the charity test in section 7

of the Charities and Trustee Investment (Scotland) Act 2005ix

Section 14 of the Bill deals with this issue by simply providing that contribution to the
redress scheme falls within the powers exercisable by charity trustees and the scope of
the charity test.

Another problem is that some charities have funds tied up in "restricted funds" (i.e. funds
which can only be used for a particular purpose specified by the donor and hence not for
contribution to the scheme).

The Policy Memorandum indicates that this is a complex and sensitive issue noting that

The Policy Memorandum does take the view though that allowing charities to use
restricted funds would be a "proportionate intervention".

This power isn't, however, included in the Bill itself.

Instead, section 15 of the Bill provides that the Scottish Ministers may make regulations to
do this after consultation with the Office of the Scottish Charity Regulator. The regulations
will be subject to the affirmative procedure (i.e. subject to approval by Parliament) and also
include the power to amend the Act itself or any other primary legislation under the terms
of section 15. In other words they include what are known as "Henry VIII powers".

“ On the one hand, if charities are allowed to use funds which were specifically
donated for a certain purpose in order to contribute to the redress scheme, this could
undermine confidence in charitable giving. On the other hand, many charities face the
possibility of having significant damages claims awarded against them in the civil
courts to the extent that this may impact on the charity’s ability to provide ongoing
services and perhaps even challenge the charity’s continued existence. Many
survivors of historical abuse also consider charities to be under a moral obligation to
contribute to the redress scheme. ”
Paragraph 292

ix The "charity test" is the set of legal requirements which need to be met to become a charity in Scotland
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How will the rules on non-financial

redress work?

Another crucial part of the scheme is the provision of non-financial redress to survivors of
abuse.

The Policy Memorandum stresses that, "access to therapeutic support and counselling,
personal and public acknowledgement, and apology" has typically been a part of redress
schemes used in other countries and that, "financial redress on its own will not fully meet
survivor needs" (paragraph 313).

Scottish Government's role

The scope of this support isn't defined in detail in the Bill. Instead, the Bill gives the
Scottish Ministers a general power to fund:

1. emotional, psychological or practical support to those applying or considering applying
to the redress scheme (section 85); and

2. emotional or psychological support to:

a. those receiving a redress payment under the scheme;

b. survivors who have previously received an advance payment; and

c. survivors who meet the eligibility criteria for a financial payments but who will not
receive one due to deductions of previous payments or previous criminal conduct.

Although the Bill doesn't include details, the Policy Memorandum emphasises that a
priority area for support will be for therapeutic support and counselling (paragraphs
316-318).

It also explains that personal apologies will be part of the scheme, but that the principles
surrounding this will be drawn up with survivors taking into account how other redress
schemes deal with this issue (paragraph 326).

The Policy Memorandum also notes that a form of commemoration, "is the only
outstanding commitment from the Action Plan on Justice for Victims of Historical Abuse of
Children in Care that is still to be implemented by the Scottish Government" (paragraph
325). It indicates that work on this, in conjunction with survivors, will be taken forward once
the redress scheme has been established.
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What will the scheme's potential costs

be?

There are broadly four areas of costs associated with the Bill;

1. the costs of setting up Redress Scotland, the supporting government department and
the administration of the redress scheme;

2. the costs of providing financial redress;

3. the costs of providing non-financial redress; and

4. the costs which will be incurred by other organisations due to requests for information
and support, and processing actions related to the proposals contained in the Bill

The Financial Memorandum 12 sets out a range for the estimated total costs of the Bill
at slightly over £408m for the duration of the operation of the Redress scheme, or
£80.96m per year. Of this total, £387m is the cost that the Scottish Administration is
set to bear, although there is scope for this cost to be considerably higher or lower.
There is considerable uncertainty which affects many aspects of these estimated
costs including; the total number of claims for redress as the numbers of children who
passed through care or experienced abuse are not known, the average level of
awards made, and the uptake of non-financial redress such as counselling. The costs
on other public bodies will also vary depending on the volume of applications and
demand for services offered as forms of non-financial redress.

The Bill enables the Scottish Ministers to accept financial contributions to the redress
scheme from third parties. In exchange for contributions, third parties will be protected
from civil actions in the courts by applicants to the scheme. The total amount of financial
redress payments will not be dependent on voluntary contributions being received. In
preparing the Financial Memorandum, the Scottish Government has not assumed any
level of voluntary contributions and has assumed that the Government will have to meet
the full cost of financial redress. This introduces considerable uncertainty as to the costs
which will fall on the Scottish Administration. Further information on contributions to the
redress scheme and the waiver procedure are provided elsewhere in this briefing. The
Scottish Government have committed to keep Parliament informed of developments in
relation to the contributions throughout the passage of the Bill.

Set up and operation of Redress Scotland

As explained earlier in this briefing, the redress scheme will be delivered through two
bodies - the decision-making body Redress Scotland and a government department for
processing applications and making redress payments.

The Financial Memorandum envisages that Redress Scotland will require a staff of
between 16-20 people, the majority of which will be public appointees. The proposed
staffing model will have one chair and between 8 and 12 board members, who will all be
paid in line with the current Scottish Government public sector pay rates for senior
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appointment, 13 which is limited to up to £307 per day per person. The chair and board will
be supported by 7 secretariat staff who will not be civil servants (to preserve
independence), but will be employed on broadly similar terms and conditions. The Scottish
Government assume an annual 3% increase in staff costs to reflect progression.

One-off costs are expected to be from £2.1m to £2.7m, and are largely related to the
recruitment of staff, and necessary digital and physical infrastructure. Recruitment and
staffing is projected to cost between £1.15m and £1.28m depending on the number of staff
recruited. ICT costs are expected to be £150,000 to £210,000, based on standard Scottish
Government IT equipment and depending on the number of staff employed. The estimated
cost of securing an office has been projected at between £0.6m and £1.0m. A site has not
yet been identified, and opportunities to co-locate with existing public bodies are being
explored. The estimate is based on a standard 10 year lease with a 5 year break clause,
so it should offer the flexibility if the redress scheme is required to run on beyond the 5
years currently planned for operation. Between £40,000 and £70,000 is expected to be
spent on developing branding and the website, and another £70,000 to £90,000 is
expected to be spent on corporate services. The Scottish Government expect to be able to
share some corporate services such as HR with existing public bodies, which should
reduce the costs.

There is a further £450,000 budget for an advertising campaign. The Financial

Memorandum describes this as robust. A Freedom of Information request 14 shows that
the most expensive Scottish Government digital marketing campaigns from 2016-17 to mid
2018 cost £120,000 and £113,000 for between 6 and 9 months of activity, so this budget
suggests that the marketing campaign could run in advance of and for the duration of the
redress scheme's years of operation.

Some applicants to the scheme are likely to require specialist support to access and
understand the social work and care records that they need to support their applications.
The Scottish Government intends to offer this support, and is working to understand the
best way to deliver this. Some specialist agencies exist which help survivors for the
advance payment scheme. An annual spend of approximately £90,000 would fund three
FTE staff to undertake records work across the lifespan of the scheme. The Financial
Memorandum assumes an average annual cost of £135,000.

Total recurring costs of the delivery scheme range from £21.5m to £30.7m over the lifetime
of the scheme, with the highest costs expected in 2025/26 due to an increase in staff and
estate costs.

Costs of financial redress

There are two significant variables in the overall costs of the financial redress provided by
the scheme: the number of claimants who receive an award, and the level of award
sought. The Scottish Government commissioned the Government Actuary's Department
(GAD) to refine estimates for the number of possible applicants to the scheme. The model
produced a range of 3,000 to 11,000 applicants, but in preparing the Financial
Memorandum the Scottish Government has opted for a range of 10,000 to 12,000, with the
central figure of 11,000 used to inform the central scenario calculations of the cost.

Redress for Survivors (Historical Child Abuse in Care) (Scotland) Bill, SB 20-62

34

https://www.gov.scot/policies/public-sector-pay/senior-appointments/
https://www.gov.uk/government/organisations/government-actuarys-department


As described earlier in this briefing, the Bill proposes four levels of award for survivors, or
their next of kin. The Scottish Government anticipate that the vast majority of applicants
will apply for an individually assessed award, with the average award used in the central
scenario being £30,000 per applicant. The forecast is that 80% of applicants will be
individually assessed, which is consistent with the applicants to the Lambeth Redress
scheme . Within the individually assessed awards, the central scenario expects 5,500
applicants to receive the level one award, 2,200 to receive level two and 1,100 to receive
level 3. These forecasts are not a target, but are used to inform the costings of the redress
scheme only. If the central scenario is accurate, then the total costs of the financial redress

will be £308m. The Scottish Government have conducted sensitivity analysisx on this
forecast given the uncertainty, and costed three further scenarios. If applicants are 30%
lower or higher than expected, then the financial redress will cost £216m or £400m
respectively. The fourth scenario considers higher average payments, and would cost
£407m.

GAD analysis suggests that there could be between 370 and 1,270 next of kin who qualify
for a fixed rate payment. The central scenario assumes a figure of 1,000 which would cost
£10m, but if the actual number is closer to the upper range of the estimate then it could be
around £13m.

The redress scheme will be open to those who have already received a settlement or court
payout in relation to the abuse that they suffered. Any financial reward under this scheme
will be reduced by the amount of that previous payment, which could potentially reduce the
estimated costs outlined in the Financial Memorandum. However, given the considerable
uncertainty surrounding this, the Scottish Government have not modelled any impact of
awards being reduced to reflect a previous settlement.

The Bill also provides for applicants to receive funding to cover legal fees incurred in
relation to their applications for redress, and the scheme will proactively encourage
applicants to utilise this. This funding for legal fees will be subject to limits which are still
under consideration pending engagement with relevant bodies. The Financial
Memorandum includes anticipated costs: £350 plus VAT for all next of kin, fixed rate
payment and for those who apply for an individually assessed payment, but do not meet
the criteria for level one. Fees for those applicants who do meet the criteria for an
individually assessed payment are capped at £1,000 plus VAT. The financial modelling
also allows for a further £250 plus VAT to cover the cost of reviews. Using the distribution
of awards from the central forecast with an assumed 100% uptake of support with legal
fees results in a cost of £13m.

The total cost of financial redress (redress payments and applicants' legal costs) is
expected to be £300m to £350m.

Costs of non-financial redress

While the non-financial redress to be offered through the scheme is still being developed,
the Scottish Government cite evidence from other schemes that the costs associated in
providing this non-financial redress can be significant.

x This is where you model uncertainty by adjusting input variables - so in this case increasing the number of applicants,
and increasing the average level of financial award made
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One form of non-financial redress that the scheme might offer is access to counselling and
therapeutic support. Some survivors may already be accessing this type of support, but
the evidence from other redress schemes suggests that take-up is likely to be between
50% and 75% of eligible applicants. Based on the central forecast for applicant numbers
and the costs of providing these services through the Future Pathways, the cost of this
over the lifetime of the scheme could be between £14m and £24m.

Applicants to the scheme will also be able to access psychological assessment as a form
of supporting evidence. The cost of providing this service is estimated at a total of £3.63m,
which is based on 50% of applicants taking up the offer of the assessment. This could rise
to in excess of £5 million if 70% or more applicants take up the offer of an assessment.

The National Confidential Forum which was established by the Victims and Witnesses
(Scotland) Act 2014 will be closed, which will save the Scottish Government £875,000 in
the year 2021/22.

The total estimated costs associated with non-financial redress are not known while the
details of this are still to be finalised.

Costs incurred by other organisations

Local authorities, Police Scotland and the Crown Office and Procurator Fiscal Service are
identified as public bodies who will face costs due to the operation of the redress scheme.
Outside of the public sector, care providers (both past and present) and insurance
companies could be impacted by any contributions made to the redress payments, and
care providers will also face indirect costs stemming from requests for information to
support applicants. The Financial Memorandum does not set out projected costs due to
the uncertainty around these contributions.

COSLA and the Scottish Government are currently discussing how local authorities might
contribute to the redress scheme, so there is considerable uncertainty about the costs they
will face. The Financial Memorandum does note that contributions could reduce the liability
local authorities face in terms of civil actions related to abuse in care settings.

Social Work Scotland anticipates that local authorities will see a significant rise in demand
for their services in general due to the establishment of the redress scheme. The
workloads for a range of professional and administrative staff may increase due to
providing support for those applying to the scheme, particularly in relation to requests for
records. This is in the context of demands already increasing due to the Limitation
(Childhood Abuse) (Scotland) Act 2017. The delivery of non-financial redress is likely to
have resource implications for local authority services. The majority of applications for
personal information, known as "subject access requests", (7,700, or 70% of expected
applications) are expected to be made to local authorities, which will cost in the region of
£10m to £17m in total. This figure was arrived at using estimated cost for staff time for
simple and complex requests, across a range of local authorities. The expected costs for
local authorities will be discussed by the Scottish Government and COSLA.

Police Scotland expect financial implications to arise from providing risk assessments,
subject access requests and legal requests for documents. Details of any perpetrators
provided by applicants will be shared with Police Scotland, which is the same procedure
that has been in place for the advance payment scheme. However, the expectation is that
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this will increase demand significantly compared to that experienced under the advance
payment scheme due to the different approach taken with individually assessed payments
(which are expected to account for the majority of redress applicants). In addition to this,
the advance payment scheme was only open to applicants aged 68 or over, while this
redress scheme is open to all adult survivors. It is possible, therefore, that younger
perpetrators will be disclosed who could pose more of a risk, and require increased police
time. Police Scotland estimate that they will receive notification requests from 75% of
applications, which will lead to a total cost of £1.24m. Previous experience suggests that
each subject area request will cost £65 in terms of staff time. If 50% of applicants make a
subject access request to Police Scotland, then this would imply a total cost of £375,500.
Legal requests for documents will occur where next of kin request information from
organisations in relation to historic abuse. Police Scotland estimate that each order takes
18 hours of work to complete at a cost of £486. If 50% of next of kin applicants used legal
requests to support their application, then this will have a cost of £243,000 over the five
years the scheme operates. Including a contingency of 20%, this puts total costs for Police
Scotland at £2.2m

The Crown Office and Procurator Fiscal Service (COPFS) expect financial implications to
arise as a result of reports received from the police of fraudulent applications, as a result of
the new statutory offence for failing to comply with a request for information, and due to
receiving requests for information where the abuse suffered by an applicant has been
subject to a crime report.

The number of fraudulent cases has not been modelled, and so the costs associated with
this are not known. These will be reviewed during the first year of operation of the scheme,
and should they be significant then COPFS will request additional funding from the
Scottish Government. The same is true for the number of organisations which do not
comply with a request for information, and therefore commit an offence which is reported
to COPFS. In terms of managing requests for information, COPFS estimate that it will be
necessary to hire a new member of staff at management grade, and two administrative
staff to process these. This will come at a total cost of approximately £475,000 over the
lifespan of the scheme.
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Education and Skills Committee  
Redress for Survivors (Historical Child Abuse in Care) (Scotland Bill) – 

meeting with Dr Maeve O’Rourke 
30 September 2020 

Dr Maeve O’Rourke is a barrister and lecturer in human rights at the Irish Centre for 
Human Rights who has campaigned on behalf of survivors of abuse in the Irish Magdalen 
Laundries. 

The paper below includes a very brief outline of the Irish redress scheme and the 
Magdalen Restorative Justice Scheme as well as some general issues which could be 
raised with Dr O’Rourke. 

IRISH REDRESS SCHEME 

The Irish Residential Institutions Redress Board (RIRB) was set up under the Irish 
Residential Institutions Redress Act 2002 to make fair and reasonable awards to persons 
who, as children, were abused while resident in industrial schools, reformatories and other 
institutions subject to state regulation or inspection. 

The scheme ran between 2002 and 2015, with applications accepted between December 
2002 and December 2005 (see the 2018 CELCIS/SHRC report on international redress 
scheme comparisons). The RIRB was an independent body consisting of a chairperson 
and 10 ordinary members appointed by the Irish Minister for Education & Science. 

According to RIRB’s annual report for 2016, the total value of awards made to 31 
December 2016 was €969.9m. As of 31 December 2016, RIRB had completed the process 
in 16,650 cases and had made 15,581 awards. The average value of awards was €62,250, 
with the largest individual award amounting to €300,500. 

Based on the 2018 CELCIS/SHRC report on international comparisons.1 there would 
appear to be certain similarities between the Irish scheme and the one proposed in the Bill. 
In particular, the Irish scheme also included: 

• Application by means of an application form.

• A next of kin procedure.

• The obligation on applicants to give up (waive) the right to future court actions.

• The provision of access to counselling and support.

There would, however, appear to be certain differences between the Irish scheme and the 
scheme proposed by the Bill. For example: 

1 This report provides an overview of ten redress schemes including the Irish scheme 

http://www.nuigalway.ie/business-public-policy-law/school-of-law/staff/maeveorourke/
https://www.iccl.ie/justice/maeve-orourke-magdalene-laundry-survivors-waited-long-redress/
https://www.iccl.ie/justice/maeve-orourke-magdalene-laundry-survivors-waited-long-redress/
https://www.rirb.ie/
https://www.celcis.org/files/3615/3622/6806/Report_3_International_paper_06.09.18.pdf
https://www.celcis.org/files/3615/3622/6806/Report_3_International_paper_06.09.18.pdf
https://www.rirb.ie/annualReport.asp
https://www.celcis.org/files/3615/3622/6806/Report_3_International_paper_06.09.18.pdf
https://www.rirb.ie/application.asp
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• The maximum individually assessed payment was higher under the Irish scheme  -
€300,000, plus additional redress (max 20% of award) in exceptional cases and
also future medical expenses not exceeding 10% of award.

• Private oral hearings were held if settlement offers were rejected.

• Applications were not permitted if individuals had already pursued a civil claim and
received payment.

• An assessment process using a points-based system was used. Points were
awarded based on severity of abuse; medically verified physical/psychiatric illness;
emotional and social effects of abuse; and loss of opportunity (the framework
proposed by the Scottish Bill will not be a points-based one, but will instead provide
descriptions and examples of abuse that would generally be expected to fall within
each payment level – see para.114 of the Policy Memorandum).

• The Irish scheme did not include a financial cap on the amount of legal fees paid
(although they were subject to a “reasonableness test”). The Policy Memorandum
states at para. 251 that there has been criticism of the amount of legal fees paid in
Ireland noting that,

“By 31 December 2015, the Redress Board had approved legal cost 
payments of €192.9 million to 991 legal firms in respect of 15,345 
applications. 17 legal firms were paid between €1 million and €5 million each 
and seven firms were paid amounts between €5 million and €19 million each” 

There has been criticism of the Irish scheme. For example, an article in thejournal.ie 
argues that: the hearing process and points based system led to re-traumatisation of 
victims; the waiver process led to distress to survivors, there were a lack of prosecutions 
following the work of the RIRB; lawyers benefited unduly from the process and that the 
there was a lack of transparency throughout the redress process. 

Further details on the Irish redress scheme can be found in the RIRB’s FAQs and in the 
2018 CELCIS/SHRC report on international comparisons. 

Magdalen Restorative Justice Scheme 

Magdalen laundries were institutions in Ireland run by nuns which developed in the 18th 
century as a refuge for “fallen women” but which later extended “beyond prostitution to 
women who had given birth outside marriage, developmentally challenged women, abused 
girls and even girls who were considered just a little too boisterous.”2   

The Magdalen Restorative Justice Scheme was set up in 2013 to provide redress to 
survivors of abuse in specific Magdalen laundries. 

Following a critical report by the Irish Ombudsman,  the Magdalen Restorative Justice 
Scheme was expanded in 2017 to cover to women who worked in the laundries of 12 
religious institutions but were resident in one of 14 adjoining institutions. 

ISSUES 

2 Opportunity Lost - An investigation by the Ombudsman into the administration of the Magdalen Restorative 
Justice Scheme 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/redress-for-survivors-historical-child-abuse-in-care-scotland-bill/introduced/policy-memorandum-redress-for-survivors-historical-child-abuse-in-care-scotland-bill.pdf
https://www.thejournal.ie/readme/after-hours-of-questioning-by-experts-theresa-was-left-traumatised-and-had-to-make-her-own-way-home-3299373-Mar2017/
https://www.rirb.ie/faq.asp
https://www.celcis.org/files/3615/3622/6806/Report_3_International_paper_06.09.18.pdf
https://www.celcis.org/files/3615/3622/6806/Report_3_International_paper_06.09.18.pdf
https://www.ombudsman.ie/publications/reports/opportunity-lost/Magdalen-Scheme.pdf
https://www.thejournal.ie/just-one-maximum-compensation-payout-in-magdalene-scheme-since-expansion-4471494-Feb2019/
https://www.thejournal.ie/just-one-maximum-compensation-payout-in-magdalene-scheme-since-expansion-4471494-Feb2019/
https://www.thejournal.ie/just-one-maximum-compensation-payout-in-magdalene-scheme-since-expansion-4471494-Feb2019/
https://www.ombudsman.ie/publications/reports/opportunity-lost/Magdalen-Scheme.pdf
https://www.ombudsman.ie/publications/reports/opportunity-lost/Magdalen-Scheme.pdf
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• Members may wish to ask Dr O’Rourke to outline her work in relation to
survivors of abuse in the Magdalen laundries in Ireland and its relevance to
the redress scheme proposed by the Bill.

• Dr O’Rourke could also be asked to outline any key lessons which could be
learned from the operation of redress schemes in Ireland. For example, which
elements worked well and which did not? What is her view on some of the
criticisms of the Irish redress scheme?

• Dr O’Rourke could also be asked to comment on some of the differences
between the Irish scheme and the scheme proposed in the Bill, e.g.:

o The fact that the Irish scheme includes a much higher maximum
redress payment (€300,000 as opposed to £80,000 under the Bill)

o The use of some oral hearings in Ireland as opposed to Redress
Scotland largely considering documentary evidence

o The use of a points-based assessment process in Ireland as opposed to
a system under the Bill based on descriptions and examples of abuse.

• Dr O’Rourke could also be asked if she could highlight any other important
differences and similarities between the Irish redress scheme and the scheme
proposed in the Bill.

• Members may also wish to explore with Dr O’Rourke whether she has any
concerns about individual aspects of the scheme proposed in the Bill – in
other words are there any elements of the Bill which she thinks could be
improved or changed based on her experience of how the Irish redress
scheme operated?

• Members could also explore with Dr O’Rourke whether, in her view, there is
anything missing from the Bill based on her experience of how the Irish
redress scheme operated.

• Dr O’Rourke could also be asked to comment on the point raised in the Policy
Memorandum that it is necessary to cap legal fees so as to not run up high
costs. Does she agree with this point? What is her view on the level of the
legal fees in Ireland and arguments that lawyers benefited unduly from the
process?

• Dr O’Rourke could also be asked to comment on the need for non-financial
aspects of redress – e.g. access to counselling and support.

Angus Evans  
SPICe Research 
25 September 2020 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or respond 
to specific questions or areas of interest to committees and are not intended to offer 
comprehensive coverage of a subject area. 
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